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May 22, 2001

LYNCH, Circuit Judge. Dr. Hee MAn Chi e, an obstetrici an-

gynecol ogi st, treated Vi cki e Lesl ey duri ng her pregnancy in 1994 and
1995. After Lesley tested positive for H'V, Dr. Chie ended up
referring her to anot her hospital that, in his judgnent, was better
qualifiedto handl e deliveries by H V-positive patients. The baby was
delivered there, safely and without HIV infection.

Two years | ater, Lesl ey sued Dr. Chie for damages. The gi st
of her suit isthat Dr. Chi e deni ed her treatnent sol el y because she
was Hl V-positive, inviolationof various disability discrimnation
| aws. The district court entered summary judgnent in favor of Dr.

Chi e, fromwhich Lesl ey appeals. Lesley v. Chie, 81 F. Supp. 2d 217

(D. Mass. 2000). The case requires us to determ ne howfar courts
shoul d defer to a doctor's judgnent as to t he best course of treatnent
for a di sabl ed patient in the context of discrimnatory denial of
treatment clains. W holdthat the doctor's judgnent is to be given
def erence absent a showi ng by the plaintiff that the judgnent | acked
any reasonabl e nedi cal basis. Applyingthis standardto the case, we
affirm
l.

The follow ng facts are undi sputed.



Vi cki e Lesl ey becane pregnant inlate 1994. |n Decenber, she
began seei ng obstetri ci an- gynecol ogi st Hee Man Chi e for prenatal care.
Dr. Chi e had been Lesl ey' s gynecol ogi st since 1982. He had admi tting
privileges at Leom nster Hospital, a cormunity hospital in Leom nster,
Massachusetts, where Lesley |ived.

Lesl ey advi sed Dr. Chie of several preexisting nmedical
conditions. She had di abetes i nsi pi dus, a sei zure di sorder, and a
hi story of cervical dyspl asia. She al so suffered fromnani c depr essi on,
for which she took | ithium Because |ithiumincreases the risk of
fetal heart abnormalities, Dr. Chie ordered a fetal echocardi ogramin
early March 1995. He al so recommended, as he did routinely for his
patients, that Lesl ey be tested for Hunman | mmunodefi ci ency Virus (H V),
the virus that causes AIDS. Lesley tested positive for HI V.

While Dr. Chie had treated patients with HIV in his
gynecol ogi cal practice, he had never delivered t he baby of a woman wi th
H V. Thus, before Lesl ey' s appointnment to di scuss her test results,
Dr. Chi e inquired about the proper treatnent for pregnant wonen with
HI V.

About a year earlier, in February 1994, the Nationa
Institutes of Health (NI H) had sponsored aclinical trial toadm nister
the drug AZT to pregnant wonmen with H'V. The trial had three
conponents. W nen t ook AZT oral | y duri ng pregnancy; they then received

it intravenously during | abor and delivery; and after birth, the
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newbor n was gi ven AZT syrup. Accordingtotheresults of thetrial,
the three-part treatnment reduced the risk of transmtting HV to
newborns from25.5 percent to 8.3 percent. Based on this success rate,
the United States Public Health Service published guidelines for
adm ni stering AZT during pregnancy in August 1994.

| n Novenber 1994, t he Massachusetts Departnent of Public
Health (MDPH) mailed a Clinical Advisorytoall obstetriciansinthe
state. The dinical Advisory reproducedthe U S. Public Health Service
gui del i nes for AZT treatnent, including a fixed dosage schedul e for
oral and i ntravenous adm ni stration. The advi sory al so urged doctors
todiscussthetreatnent withtheir patients. Inanamcus brief,!the
MDPH st ates: "It was t he Departnent of Public Health's intent whenit
i ssued the dinical Advisory that these established steps to prescribe
and nonitor AZT be immediately inplenmented by any |icensed
obstetrician, including community obstetricians suchas Dr. Chie." The
test for nonitoring AZT' s side effects is a conpl et e bl ood count and
|'iver functiontest. Accordingtothe MOPH "These two bl ood tests are
regul arly used by obstetrici an/ gynecol ogi sts as part of prenatal care."
Dr. Chieinfact used the sane tests to nonitor the side effects of

Lesl ey's anti-depressant nedi cati on.

! We acknow edge wi t h appreci ationthe am cus brief filed by
t he Massachusetts Departnent of Public Health, as well as that filed by
t he Massachusetts Medi cal Association and the Professional Liability
Foundati on.
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At his deposition, Dr. Chie said that he read t he MDPH
Clinical Advisory when hereceivedit inlate 1994. Subsequently,
after learning that Lesl ey had tested positive for H'V, he calledthe
Leom nster Hospital pharnmacy to determ ne whet her AZT was avai | abl e for
del i very, as the dinical Advisory recomended. The Advi sory states:
"Consultation with the hospital pharmacist regardi ng ZDV [ AZT]
avai lability and drug preparati ons should be done prior to any
projected needto avoiddelay ininitiatingany part of this protocol."
The pharmacy told Dr. Chiethat AZT was not yet avail abl e, and t hat he
woul d have to call Leom nster's Pharmaceutics & Therapy (P & T)
Conmittee to get the drug approved. Dr. Chie al so cal |l ed Shei |l a Noone,
a nur se who coordi nat ed t he Wonen and I nfants H V Programat Wr cest er
Menori al Hospital. The H 'V Programhad been one of eight facilities
nati onwi de to participateinthe 1994 NIHclinical trial of AZT and
served as a clinic for pregnant wonmen with HI'V, operating in
conjunctionw th the University of Massachusetts Medi cal Center, an
academ c teachi ng hospital. Nurse Noone di scussed AZT treatnent with
Dr. Chie, and told himthat he could either consult with her about
Lesl ey' s case, or enroll Lesley in Wrcester Menorial's H V Programso
that she could deliver her baby there.

On March 20, 1995, Lesl ey and her husband net with Dr. Chie.
The doct or told t hemabout the H V Programat Wrcester Menori al and

gave them Nur se Noone's nanme and tel ephone nunber. Dr. Chie told
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Lesl ey he had no experience adm ni stering AZT. Lesl ey expressed
confidenceinhis abilities and nade a fol | ow up appoi nt nent for March
30. In the interim she net with Nurse Noone and signed up for
counsel i ng and ot her support services offered by the H V Program but
pl anned t o conti nue her prenatal carewith Dr. Chie and to deliver her
baby at Leom nster.

Before t he fol | ow up appoi ntrment, Dr. Chie contacted Dr.
Man, chairman of Leom nster's P& T Conm ttee, and asked for AZT to be
nmade avai |l abl e at t he hospi tal pharmacy and for a protocol to be put in
pl ace for adm ni stering the drug i ntravenously at | abor and del i very.
Such a protocol woul d have i ncl uded noti fyi ng physi ci ans t hat AZT was
avai | abl e for use duri ng pregnancy and del i very, and gi vi ng nurses i n-
service training onthe procedures for adm nisteringthe drug. Dr. Man
assured Dr. Chie that he woul d bri ng up approval of a protocol at the
next P & T Commttee neeting.

Dr. Chi e al so spoke to ot her obstetricians at Leom nster,
i ncl udi ng the head of the obstetrics-gynecol ogy departnent, Dr. Schat z.
None of the doctors wi th whomDr. Chi e spoke had experiencewth H V
pregnanci es or adm ni stering AZT. Dr. Schatz advised Dr. Chie to
consult with a high-risk perinatol ogi st at Worcester Menori al about
Lesl ey, although he did not specifically recomend that she be
transferred. Dr. ChiealsocalledLesley's primary care doctor, Dr.

Fraser, explainedthe situationtohim andtold Dr. Fraser that, while
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he had not rmade up hi s m nd, he probably woul d have to transfer Lesl ey
to Worcester Menorial, and in such case he woul d need Dr. Fraser's
approval. Aroundthis sametinme, Dr. Chie spoke further with Nurse
Noone, who again offered either to serve as aconsultant toDr. Chiein
treating Lesley or to help himarrange for a transfer.

On March 30, Dr. Chie call edthe Leom nster pharmacy again
t o i nqui re whet her AZT had been nade avai | abl e. The pharnmacy report ed
that it was still awaiting approval for the drug fromthe P & T
Conm ttee.?

At Lesley's March 30appoi ntnment, Dr. Chie told her he had
deci ded to transfer her case to Wrcester Menorial's HV Program Dr.
Chie's March 30 notes for Lesley's chart state: "Discussed with
[ pati ent] AZT programat UMass. No AZT programat L Hosp. Pl an:
Transfer patient to UVHosp." Dr. Chie said of his explanation to
Lesl ey:

| told her . . . We don't have AZT program at

Leom nster Hospital. . . . | toldher I'dtalk

to ot her obstetrician[s], including Dr. Schat z,

and i f anybody have experience; but none of them

has experience using the AZT. | was | ooki ng for

hel p. | have no -- | | ooked through all the

books. | |l earn everything nyself. . . . | have

no experience using the AZT, and | have no

confidence of using the AZT nysel f. But .

there's a programin Worcester, Sheil a Noone,

gi ve us sone report about how good the result
after thetrial of those AZT nedications. Wth

2 | nt ravenous AZT becane avail abl e at Leom nst er Hospital on
April 26, 1995 in preparation for delivery by another patient with H V.
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t hat convincingresult, I -- | sent her to the
AZT program

I n response, Lesleytold Dr. Chiethat she wanted to remain
under his care and to give birth at Leom nster because it was her
conmmuni ty hospital. Lesley, herself atrained psychiatric nurse, said
t hat all she needed for treatnent was a prescription for oral AZT, and
anlVline for adm nisteringthe drug during | abor and delivery. She
urged Dr. Chietoconsult with Nurse Noone at the H V Programand to
get AZT approved at Leomi nster. Dr. Chierefusedto continuetreating
Lesl ey.

Lesl ey went to the HV Programat Wrcester Menorial for her
remai ni ng prenatal visits. Wrcester Menorial is | ocated about 45
m nut es by car fromLeom nster Hospital and fromLesl ey' s hone. She
del i vered her baby there on July 10, 1995, five weeks before her due
date. Lesl ey acknow edges that she recei ved sati sfactory care fromthe
HI V Program Her baby tested negative for HHVat birthandinfoll ow
up tests.

1.

On March 19, 1997, Lesley filed a conmplaint in the
Massachusetts Superior Court against Dr. Chie, stating that his
decision to transfer her to the HV Programat Wbrcester Menori al
rather than treat her hinmself viol ated her ri ghts under §8 504 of the

Rehabilitation Act, the Anericans with Disabilities Act (ADA), and the



Massachusetts Public Accommodati on Statute, Mass. Gen. Laws ch. 272 §
98. Dr. Chierenoved the actionto federal court on April 21. On June
25, the parties stipulated to dism ssal of Lesley's ADA claim

| n support of their cross-notions for summary judgnent onthe
remai ni ng cl ai ns, both Lesl ey and Dr. Chi e present ed expert testinony.
Lesl ey's expert, Dr. Howard M nkoff, served onthe U.S. Public Health
Servi ce task force that recormended AZT t herapy for pregnant wonen with
H V. Inhisswrnstatenent, Dr. M nkoff said adm ni stering oral and
i ntravenous AZT duri ng pregnancy and del i very was "strai ght f orward" and
di d not require "specialized know edge beyond t hat possessed by a
i censed practitioner of obstetrics.” In Dr. Mnkoff's opinion,
"[t]hereis no nedical basis for alicensed practitioner of obstetrics
torefer an H V-positive pregnant woman to a highrisk clinic.
based on HI V-positive status alone.™ Inits am cus brief, the MDPH
states its agreenent with Dr. M nkoff's concl usions.?

I n support of Dr. Chie, Dr. Bruce Cohen, a specialist in
hi gh-ri sk obstetrics, focused on Lesley's conpl ex conbi nati on of

psychi atric and nedi cal problens. Dr. Cohen sai d: "To have deni ed such

s MDPH said that it "has determ ned that no specialized
know edge beyond that possessed by a licensed obstetrician/
gynecol ogi st i s necessary to provi de prenatal and obstetrical careto
pregnant wormen with HI'V, including prescribing and nonitoring
medi cations to reduce HIVtransm ssion frommother to fetus. The
Depar t ment has al so concl uded that thereis nonedical justificationto
transfer a pregnant woman to a specialist or toahighriskclinic,
based on H V-positive status al one. These principles wereastruein
March 1995 as they are today."
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a conplicated and high risk patient as Ms. Lesley the avail abl e
qgqual ity care whi ch t he situati on demanded woul d have been unet hi cal . "
Dr. Bonni e Herr, a conmuni ty-based obstetrician, saidthat at thetine
Dr. Chie transferred Lesley, "know edge and experience in the
managenent of HI V-positive pregnant pati ents anong obstetrici an-
gynecol ogi sts in the general medical community (i.e., outside of
teaching centers) was limted." Dr. Howard Heller, an associ ate
physi ci an at Bri gham& Wnen' s Hospital, agreed that after publication
of the MDPHC i nical Advisory in Novenber 1994, it took several nonths
for nmost hospitals and obstetricians toinstitute andinplenment AZT
treatment "sinceit required a coordinated effort within each hospital
and was not under the control of an individual obstetrician." Because
of the "many conponents” i nvolved in AZT treat nent, and the | ack of
assurance t hat t hese conponents woul d be i n pl ace at Leomi nster intine
for Lesley's |labor and delivery, it would have been "nedically
i nappropriate” for Dr. Chieto continuetreating Lesley, Dr. Heller
sai d.

On January 7, 2000, on cross-notions fromthe parties, the
district court granted summary judgnment for Dr. Chie. The court found
t hat Lesl ey had presented no evidence that Dr. Chie's decisionto
transfer Lesley to Wrcester Menorial's H V Programwas nedi cal ly

i nappropriate under thetotality of the circunstances. Hence the court
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found t hat the doctor's decision didnot constitute discrimnation
solely on the basis of H 'V status.
L1l

Qur review of the district court's summry judgnent

determ nation is de novo. Equal Enpl oyment Opportunity Conmm n v.

Amego. lnc., 110 F.3d 135, 141 (1st Cir. 1997).

We di spose of sonme prelimnaries. Section 504 of the
Rehabilitation Act provides that:
No ot herwi se qualifiedindividual withadisability .
shall, solely by reason of her or his disability, be
excl uded fromthe participationin, be deniedthe benefits
of , or be subjected to discrimnationunder any programor
activity receiving Federal financial assistance .
29 U.S.C. §8794(a). Thus, to prevail on her 8 504 cl ai m Lesl ey nust
prove four el enents. She nust show (1) that sheis disabl ed; (2) that
she sought services froma federally funded entity; (3) that she was
"otherw se qualified" toreceive those services; and (4) that she was
deni ed those services "solely by reason of her . . . disability."
The parties do not disputethe first two el ements. Lesley's
Hl V-positive statusis adisability for purposes of the Act. Bragdon
v. Abbott, 454 U. S. 624, 631 (1998). Dr. Chie's recei pt of Medicaid
funds makes hi ma federal | y funded entity for purposes of the Act. See

Lesl ey, 81 F. Supp. 2d at 222-23. The parties do disputethethird

el ement, whet her Lesl ey was "otherw se qualified" to receive the
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servi ces she sought. But we do not address this issue, *as we resol ve
t he case based on the fourth el ement.

The essential question is whether plaintiff's evidence
presents atriableissue as to whether she was deni ed treatnent "solely
by reason of her disability." Lesley characterizes Dr. Chie's deci sion
to transfer her as a discrimnatory act cl oaked as an exerci se of
medi cal judgnent. She argues that the testinony of her experts
denonstrates that Dr. Chie was perfectly conpetent to treat her,
inplying that the claimed medical basis for his decision was
pretextual. Inmrror fashion, Dr. Chie characterizes Lesley's suit as
an attack on his nedical judgment, thinly veiled as a disability
discrimnationclaim He argues that the Rehabilitation Act was never
intendedtointerfere with bona fide nedical judgnents as to how best

totreat apatient withadisability. Thus, this caserequiresusto

4 V¥ recogni ze t hat several circuits have held that a di sabl ed
pl ainti ff cannot be considered "ot herw se qualified" for nedical
treatnment if she would not have needed the treatnment absent her
di sability. See Gzan v. Charter Hosp., 104 F. 3d 116, 120-21 (7th Cir.
1997); Bryant v. Madigan, 84 F. 3d 246, 249 (7th Gr. 1996); Johnson v.
Thonpson, 971 F. 2d 1487, 1493-94 (10th Cir. 1992), cert. deni ed, 507
U S 910 (1993); United States v. Univ. Hosp. S. U.N. Y. at Stony Brook,
729 F. 2d 144, 156-157 (2d Cir. 1984). Partly because we ar e unsure of
t he wi sdomof such an approach, and partly because we find it awkward
to speak interns of a person being "qualified" for nedical care, cf._
Wol fol k v. Duncan, 872 F. Supp. 1381, 1388 (E. D. Pa. 1995), we prefer
t o approach t he case by way of § 504's "sol ely by reason of disability"

prong.
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expl ore the extent to which the Rehabilitation Act contenpl ates
judicial scrutiny of alleged exercises of medical judgnment.?®

We start with the obvious: the Rehabilitation Act does not
bar a doctor fromreferring a di sabl ed pati ent el sewhere si nply because
t he nmedi cal reasons for the referral arerelated to the patient's
disability. It would be nonsensical, and downri ght contrary tothe
pur poses of the statute, toread the statute's "sol ely because of "
| anguage to prohi bit nmedical treatnment that i s appropriate "solely
because of " a patient's disability.® As Congress made clear inthe
| egislative history of the Americans with Disabilities Act, the
disability laws are not i ntended to prevent a physician fromreferring

a di sabl ed patient "if the disability itself creates specialized

5 W want to nake cl ear what this case i snot about. This case
i s not about a doctor explicitly refusingtotreat a disabl ed person
out of fear for his own health, cf. Bragdon v. Abbott, 524 U. S. 624
(1998); nor does it otherwi seinvolvethe "direct threat to others”
provi sion of § 504, cf. School Bd. of Nassau Cty. v. Arline, 480 U. S.
273 (1987); EECC v. Anego, 110 F. 3d 135 (1st Cir. 1997). Norisit a
case in which plaintiff claims she was denied a reasonable
accommodat i on by her doctor. & ., e.q., Davis v. El exman, 109 F. Supp.
2d 776 (S.D. Ohio 1999) (clinic refused to provide sign-Ilanguage
interpreter to hearing-inpaired patients).

6 | ndeed, such a prohibitionwouldnot only be nonsensical; it
woul d be unet hical. As one comment at or has not ed: "Ethi cal medi cal
deci si on- maki ng shoul d take into account all nedical factors --
disability-related or not -- affecting a patient's condition and
prognosi s. Thus, toreadthe ADA as prohi biting a nedi cal deci sion-
maker fromconsi dering nmedi cal factors flowi ng froma disability woul d
put the disabled patient . . . inadifferent, arguably worse, position
t han t he nondi sabl ed patient . " M Crossley, O Di agnoses and
Discrimnation: Discrimnatory Nontreatment of Infants with HV
Infection, 93 Colum L. Rev. 1581, 1655 (1993) (citation omtted).
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conplications for the patient's health whichthe [referring] physician
| acks t he experience or know edge to address.” H R Rep. No. 101- 485,

pt. 2, at 106 (1990), reprintedin 1990 U.S.C. C. A. N. 267, 389; see al so

Katz v. City Metal Co., 87 F.3d 26, 31 n.4 (1st Gr. 1996) (Section 504

of the Rehabilitation Act "isinterpreted substantiallyidenticallyto
the ADA").

VWhat i s not as clear, and what is at issueinthis case, is
t he extent to which a court shoul d defer to a physician's clai mthat he
| acks t he experi ence, know edge, or ot her prerequi sites necessary to
address the nedi cal conditions that allegedly pronpted his referral .
Two countervailing concerns bear on the question.

On t he one hand, courts cannot sinply defer unquestioningly
t o a physi ci an's subj ective judgnent as to whether his referral was
proper. Physicians, of course, are just as capabl e as any ot her
reci pi ent of federal funds of di scri mnating agai nst t he di sabl ed, and
courts may not turn a blind eyeto the possibility that a supposed
exercise of medical judgnment may mask discrim natory notives or

stereotypes. See G anz v. Vernick, 756 F. Supp. 632, 638 (D. Mass.

1991) ("Astrict rul e of deference woul d enabl e doctors to offer nerely
pr et ext ual nedi cal opinions to cover up di scrimnatory decisions.");

cf. Cook v. Rhode Island, 10 F. 3d 17, 26-27 (1st Cr. 1993) (enpl oyer's

subj ecti ve judgnent that di sabled plaintiff was not qualifiedfor job

insufficient to thwart liability).
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On t he ot her hand, courts shoul d not probe so far into a
doctor'sreferral decisionas toinquirewhether it was the correct or
best deci si on under the circunstances, or even whether it net the
standard of care for the profession. Lest questions of nedical
propriety be conflated with questions of disability discrimnation, it
must take nore than a nere negligent referral to constitute a
Rehabi litation Act violation. Wre the Act construed ot herw se, so as
effectively toinpose on physicians a special, disability-centric duty
of care, physicians would face potentially conflicting state and
federal |egal obligations. That is, to avoid state mal practice
liability, a physician m ght wishto err on the side of caution by
referring apatient wwth disability-related conplicationsto abetter
gqual ified specialist or nore advanced facility; yet under the
Rehabi litation Act, as hypothetically construed, the physician who did
sowouldrisk being found Iiable for discrimnation. W cannot believe
t hat Congress woul d have i ntended the Act tosointerferew th the
doctor-patient rel ationship, especially whenthat relationshipis

t horoughly regul ated by the states.” Cf. Bowen v. Am Hosp. Assoc.,

476 U. S. 610, 643 (1986) (Rehabilitation Act does not "envision[]

f ederal superintendence of treatnent decisions traditionally entrusted

! | ndeed, inthe preenption context, the courts have routinely
recogni zed "the historic prinmacy of state regul ati on of matters of
health." Backman Co. v. Plaintiffs' Legal Comm, us __ , 121 S.

Ct. 1013, 1017 (2001), slip op. at 6 (quotingMedtronic, Inc. v. Lohr,
518 U. S. 470, 485 (1996).
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t o state governance"); Bryant v. Madi gan, 84 F. 3d 246, 249 (7th Cir.

1996) ("The ADA does not create a renedy for nmedical mal practice.").8
Avoi di ng bot h a rul e gi vi ng physi ci ans conpl et e def erence and

arulerequiringafull-fledgedinquiryintotheir diligence, we head

for the m ddl e ground® and adopt the fol |l owi ng standard. Under the

Rehabi litati on Act, a pati ent may chal | enge her doctor's decisionto

refer her el sewhere by showi ng the decision to be devoid of any

reasonabl e nedi cal support. This is not to say, however, that the

Rehabi l i tati on Act prohibits unreasonabl e medi cal deci si ons as such.

Rat her, the point of considering a nedi cal decision's reasonabl eness in

this context i s to determ ne whet her the deci si on was unreasonabl ei n

a way that reveals it to be discrimnatory. In other words, a

plaintiff's showi ng of medi cal unreasonabl eness nust be framed wit hin

8 W have expressed paral l el concerns in other contexts. See
Amego, 110 F. 3d at 145 (noti ng the need, in the context of enpl oynent
di scrim nation clains under the ADA, for "special sensitivity tothe
danger of the court becom ng a super-enpl oynent comm ttee"); Wnne v.
Tufts Univ. Sch. of Med., 932 F. 2d 19, 25 (1st Cir. 1991) (en banc)
("Wien judges are asked to revi ewt he subst ance of a genui nel y academ c

decision, . . . they should show great respect for the faculty's
prof essi onal judgnent." (quotingRegents of Univ. of Mch. v. Ewi ng,
474 U S. 214, 225 (1985)); Villanueva v. Wl lesley Coll., 930 F. 2d 124,

129 (1st Cir. 1991) (court should not sit as a "super-tenure
commttee” in deciding a discrimnation claimbased on deni al of
academ c tenure).

® Cf. Al exander v. Choate, 469 U. S. 287, 299 (1985) ("Any
interpretation of 8 504 nust [ ] be responsive to two powerful but
countervailing considerations -- the need to give effect to the
statutory objectives and the desire to keep 8 504 wi t hi n manageabl e
bounds.").
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sone | arger theory of disability discrimnation. For exanple, a
pl ai ntiff may argue t hat her physician's deci si on was so unreasonabl e
-- inthe sense of beingarbitrary and capricious -- astoinplythat
it was pretext for sone discrimnatory notive, such as ani nus, fear, or

"apathetic attitudes.” A exander v. Choate, 469 U. S. 287, 296 (1985);

see, e.qQg., Howe v. Hull, 874 F. Supp. 779, 788-89 (N. D. Onhi o 1994)

(under ADA, jury could find doctor's diagnosis that plaintiff had
extrenely rare disorder requiring transfer was pretextual, where
patient only had an al |l ergi ¢ drug reacti on, and doctor di d not nmention
the rare disorder in requesting the transfer but only nentioned
plaintiff's HV-status). O, instead of arguing pretext, aplaintiff
may ar gue t hat her physician's deci sion was discrimnatory onits face,
because it rested on stereotypes of the disabled rather than an
individualizedinquiry intothe patient's condition-- and hence was

"unreasonabl e" inthat sense. See, e.q., Sunes v. Andres, 938 F. Supp.

9, 11-12 (D.D. C. 1996) (i ssuing sumary judgnment agai nst doctor who

refused totreat deaf patient on ground that "all deaf peopl e are high

risk,” w thout making any inquiry regarding her specific condition).

Lesl ey does not come close to making either form of

showi ng. 1 Lesl ey argues that Dr. Chie's decisionto transfer her was

10 The district court and the parties have assuned that
plaintiff's showing is governed by the famliar burden-shifting
paradi gmappliedinTitle VIl enpl oynment discrimnation cases. See
McDonnel | Dougl as Corp. v. Green, 411 U S 792 (1973); Texas Dep't of
Cnty. Affairs v. Burdine, 450 U. S. 248 (1981); see al so Pushkin v.
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so | acking in any reasonabl e nedi cal support as to suggest it was
pretext for discrimnation. But any claimthat Dr. Chi e sought to hide
sone discrimnatory notive is belied by the fact that Dr. Chie had
knowi ngly treated ot her H V-positive patients inthe past; |ikew se, he
continuedtotreat Lesley for sometinme after | earni ng she was Hl V-

positive. See Johnson v. Thonpson, 971 F. 2d 1487, 1494 (10th Cir.

1992) ("If others with the same handicap do not suffer the
di scrimnation, thenthe discrimnation does not result 'solely by

reason of [the] handicap.'"). Nor can Lesl ey pl ausi bly cl ai mthat Dr.
Chietransferred her onthe basis of stereotypes concerning her H V-
positive status. Dr. Chie didnot abruptly assune that deliveringthe

baby of an HI V-positive patient was beyond his capability; he caneto

Regents of Univ. of Colo., 658 F.2d 1372 (10th Cir. 1981) (appl yi ng
burden-shifting paradi gmin Rehabilitation Act case). But we have
rej ected use of the paradi gmi n ADA reasonabl e accommpdat i on cases.
Hi ggi ns v. New Bal ance Athletic Shoe, Inc., 194 F. 3d 252, 264 (1st Gr.
1999). And we are far fromcertainthat the nodel appliesinacase
such as this, wherethe plaintiff's case begi ns and ends with an attack
on t he prof essi onal judgnent of the defendant. Thus, w thout usingthe
burden-shifting nodel, we sinply assunedubi tante that the evidence
Lesl ey has put forward is sufficient torequire us to consider Dr.
Chie's reasons for his referral.

11 This is of course not to say that in every context a
def endant' s past record of equal treatnent undercuts an i nference of
discrimnationinaparticular case. Cf., e.qg., Wagner v. Fair Acres
Ceriatric Ctr., 49 F.3d 1002, 1016 n. 15 (3d Cir. 1995) (fact that
nur si ng honme adm tted ot her Al zhei ner' s di sease pati ents does not rul e
out possibility that it discrimnated against plaintiff by failingto
reasonabl y accommodat e her Al zhei ner' s di sease, given that plaintiff
suffered froma distinctly nore severe formof the disease nore
difficult to accommbpdate).
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t hat concl usi on based upon a "fact-specific and individualized"

inquiry. Cook, 10 F.3d at 27 (quoti ng School Board of Nassau Cy. v.
Arline, 480 U. S. 273, 287 (1987)). Moreover, his decision was
confirmed at thetine by Dr. Fraser, Lesley's primary care physici an
and managed car e gat ekeeper, who had t o approve Lesl ey's transfer; and
t he deci si on was al so confirmed by Nurse Noone, who fromthe start
suggested referral as a perfectly acceptabl e treatment option avail abl e
to Dr. Chie.' The combination of these factors -- Dr. Chie's
denonstrated willingness to treat HI V-positive patients he felt
conpetent totreat, and the fact that his decisionnot totreat Lesley
was made pur suant to an i ndividualizedinquiry and was confirmed by
i ndependent, know edgeabl e persons at the tine -- makes it i npossible
for Lesley to succeed in showing that Dr. Chie's decision was
di scri m natory.

Even putting aside Dr. Chie's denonstrated willingness to
treat other H V-positive patients, Lesley'sinsistencethat Dr. Chie's
proffered nmedical justification for transferring her was so
unreasonable astoinply it was "pretext" does not find sufficient
support inthe evidence. Lesley pointstothe MDPHC inical Advisory

as evi dence that the prevailing nedical opinionat thetinme was that

12 It is noteworthy that even Lesl ey's psychiatri st shared Dr.
Chi e' s opi ni on, advi si ng Lesl ey t hat her pregnancy "was not a case t hat
shoul d be treated at a conmunity hospital, but should betreatedina
uni versity hospital ."
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any | i censed obstetrician was capabl e of adm ni stering AZT. As pr oof
of the sanme point, she invokes the testinony of her expert, Dr.
M nkof f, in whose opinionthe adm ni stration of AZT duri ng pregnancy
and del i very does not require any speci al i zed know edge beyond t hat of
an ordinary obstetrician.

It is true that inBragdon v. Abbott, supra, the Suprene

Court accorded "speci al wei ght and authority"” tothe viewof public
health officials in determ ni ng whet her a medi cal provider coul d
perm ssibly refusetotreat an H V-positive patient, where t he provi der
feared for his health. See 524 U. S. at 650; see also 42 U.S.C. §
12182(b) (3) ("Nothing [in the ADA] shall require anentity to permt an
i ndividual to participateinor benefit fromthe. . . acconmopdati ons
of such entity where such individual poses a direct threat to the
health or safety of others."). However, even in that context, the
Court enphasized that a provider's deviation fromthe prevailing
medi cal consensus is entitledto deferencesolongasit restsona
"credi ble scientific basis," id., astandard substantially simlar to
t he one adopted here.

But nore i nportantly, we do not believe that the Court's
remar ks in Bragdon carry over to the present context. At issuein
Bragdon was whet her there existed a "direct threat" tothe heal th of
others. The "direct threat"” defense nay be claimedinall sorts of

contexts -- by enpl oyers, educators, and so on. |nBragdon, the Court
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si mpl y made cl ear t hat physi ci ans have no special privilegeto usethe
def ense as an i npenetrabl e shield. See 524 U S. at 649 ("[P]etitioner
recei ves no speci al deference sinply because he is a health care
professional."). By contrast, herewhat is at issueis not the health
of others but the health of the patient herself. That is a matter
uni quely entrusted to the care of her physician. Inorder to protect
t he prof essi onal aut onony of the physicianin admnisteringthat care,
it is necessary to defer to the physician's reasoned judgnment. A
physi ci an' s nmere di sagreenment with prevailing medi cal opinionthus
cannot serve as grounds for aninference of discrimnation. Only where
t he physician's judgnent is entirely w thout any reasonabl e nmedi cal
basis may such an inference be warranted. 13

Lesl ey' s evi dence of prevailing nedi cal opini on does not
sufficetoshowthat Dr. Chie's decision | acked any reasonabl e nedi cal
basis. The evidence proffered nerely goes toward proving that in 1995,

as ageneral matter, alicensed obstetrician woul d have been conpet ent

to adm ni ster AZT to an HI V-positive patient. However, as Bragdon
itself denponstrates, statenents of prevailing nmedi cal opinion should

not be read so broadl y as t o sweep case-specific factors under the rug.

13 There i s a second reason why deference to the provider is
nore appropriate in a case like this than in a case |i ke Bragdon.
Bragdon concerned a provi der's judgnment about risks posed to hisown
health -- amatter inwhichthe provider's admtted sel f-interest may
be expected to col or his professional judgnent. By contrast, Dr.
Chi e' s judgnment concer ned not what was best for the provi der but what
was best for the patient.
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See 524 U. S. at 651-52 (statenent advising that certain precautions
"should reduce the risk of disease transm ssion in the dental
environnment” didnot rul e out possibility that additional precautions
sought by defendant coul d reduce risk further). Wile it nmay have been
generally true at the time that a licensed obstetrician could
adm ni ster AZT to an H V-positive pati ent, nothi ng sai d by t he MDPH or
Dr. M nkoff suggests that an obstetrician's referral of such a pati ent
woul d have been inherently unreasonabl e.

Rat her, reasonabl eness depends on t he ci rcunst ances, and here
a nunmber of circunstances supported Dr. Chie's judgnent to transfer
Lesl ey el sewhere. First, despite its endorsenent by the MDPH,
i ntravenous adm ni stration of AZT during delivery was still arecent
devel opnent in obstetrics with which Dr. Chie reasonably felt

unfam |iar; as Nurse Noone testified in deposition, "Things were

changi ng pretty qui ckly back inthosedays. . . . It wasreally -- at
t hat point, thiswas all verynew. . . ." Second, Dr. Chi e had reason
14 | ndeed, neither the MDPH s ami cus brief nor Dr. M nkoff's

testimony specifically concludes that Dr. Chie's referral was
unreasonabl e giventhe totality of the circunstances of this case.
Both nerely state in the abstract that |icensed obstetricians are
capabl e of perform ng the types of tasks necessary to adm nister AZTto
HI V- posi ti ve pregnant wonmen and that there i s no nedi cal basis for an
obstetriciantorefer an Hl V-positive pregnant wonan based on HI V-
positive status alone. Evenif Dr. M nkoff's general statenents about
the care of H V-positive obstetric patients were taken as a commentary
about Leslie's case, such evi dence does not suffice giventhat it does
not take i nto account the case-specific factors that, accordingto Dr.
Chie, notivated his decision to transfer Lesley.
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toworry that Leom nster Hospital woul d not be adequat el y prepared and
equi pped to adm nister AZTintime for Lesley's delivery; as of March
30, 1995, the date of Dr. Chie's referral, when Lesl ey was at 20 weeks
gestation and at significant risk for premature delivery, AZT had yet
to be made avail able to Leom nster's pharmacy and a protocol for
adm ni stering the drug had yet to be put inplace. Third, Wircester
Menori al was cl ose by; and as one of eight clinics nationally to
participate inthe study on whichthe MDPHd ini cal Advisory was based,
it obviously could betrustedto provide Lesley a highlevel of care.®®

I nthese circunstances, evenif Dr. Chie's decision stemed
froman overabundance of caution, by no neans can t he deci si on be
t hought to | ack any reasonabl e nedi cal basis. The deci sion was sinply
a reasoned nedi cal judgnent with which the patient di sagreed. Asto
such di sagreenents, when they warrant litigation, state nedical
mal practice |l aw, not the Rehabilitation Act, provi des the appropriate
| aw of resort. That Lesl ey coul d not possi bly succeed on a nedi cal

mal practice claimon the facts of this case speaks agai nto the danger

15 The parties di spute the extent to which Lesley's non-HlV
rel ated conplications, such as therisk of fetal heart abnormalities
posed by her use of lithium had anything to do with Dr. Chie's
referral decisionand, if so, whether his reliance onthese factors was
justified. Wiatever the case, it is clear that the primary reasons for
Dr. Chie's decisions are the ones cited in the text, and they are
sufficient toconvince us that his deci si on was not wi t hout medi cal
basi s.
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of the Rehabilitation Act bei ng abused as an alternative frane for such
cl ai ns. 16

V% recogni ze t he scope of the HV epi dem ¢ and t he i nport ance
of ensuring equal access to health care for thoseinfectedwththe
virus. Thus, we reiterate that a doctor cannot escape potenti al
liability under the Rehabilitation Act nerely by casting his refusal to
treat as an exerci se of nmedi cal judgnent: such judgnment nust be t he
reasoned result of an individualized inquiry. At the sane tine,
however, the Rehabilitation Act cannot be pressed into service as a
vehicle for disputes over the propriety of debatable treatnent
deci sions. And the propriety of such adecisionisall wefindto be
at issue in this case.

Inshort, norational jury coul d concl ude on this evidence
that Dr. Chie' ' sreferral of Lesley to Wrcester Menorial constituted
deni al of treatnent "sol ely by reason of her disability."' Summary

j udgment was therefore appropriate.

16 Typical ly, negligent referral clains ari se where the patient
isreferredto an unqualifiedprovider. See, e.qg., Estate of Tranor v.
Bl oonsburg Hosp., 60 F. Supp. 2d 412, 416 (M D. Pa. 1999) (doctor's
referral to specialist whomhe has reasonto knowi s inconpetent to
treat patient is basis for malpractice liability).

17 For t he sanme reasons Lesl ey nay not succeed on her state
cl ai munder the Massachusetts Public Accommobdati on statute, Mass. CGen.
Laws ch. 272 8 98. Interpretation of statedisability laws likethis
one goes "hand in hand" withinterpretation of the federal disability
| aws. Abbott v. Bragdon, 107 F.3d 934, 937 n.1 (1st Cr. 1997), aff'd
in part, rev'd in part, 524 U.S. 624 (1998).
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Affirmed. Costs to appell ees.

Concurrence foll ows.

- 25-



LI PEZ, Circuit Judge, concurring. | concur with the

result reached by the mpjority because | think that Dr. Chie's

evi dence shows that his decision to transfer Lesley was nedically
reasonabl e. However, we do not have to decide in this case, as the
maj ority does, that a plaintiff |ike Lesley nust show medi cal

unr easonabl eness "within some |arger theory of disability

di scrim nation,"” such as aninus, fear, apathetic attitudes, or
stereotyping, to avoid a possible conflict between 8 504 of the
Rehabilitation Act and state medical nmal practice |aw, or undue
intrusion on the doctor-patient relationship. Gven the energing
nature of disability |law and the high stakes involved, we should only
deci de those difficult and inportant issues when we nust.

As the majority notes, "Lesley argues that Dr. Chie's
decision to transfer her was so |acking in any reasonabl e nedi cal
support as to suggest it was pretext for discrimnation.” The
prem se of Lesley's argunent is wong sinply because there is
reasonabl e nmedi cal support for Dr. Chie's decision. The majority
denmonstrates this point convincingly, for exanple by pointing to such
evidence as Leom nster Hospital's |lack of an AZT protocol at the tine
Lesl ey was transferred. Since Lesley |oses on that case-specific
basis al one, there is no basis for finding pretext. Yet the mpjority
goes on to make the general point that a 8 504 plaintiff |ike Lesley

must al ways show that a doctor's decision not to treat her "was
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unreasonable in a way that reveals it to be discrimnatory." |

understand this rule to nean that a di sabled patient has no recourse
under 8 504 when a doctor decides to transfer the patient to another
heal t h-care provider after explicit consideration of the nedical
effects of his or her disability, even if there is no reasonable
medi cal evidence to support the decision not to treat, unless the
absence of reasonabl e nmedi cal evidence permts an inference of sonme
di scrimnatory notive, such as aninus, fear, or stereotyping of the
di sabl ed.

This may be a good rule, and the majority presents the
arguments for it well. But there are also reasons for caution.
There is nothing in the | anguage of § 504 that dictates or even
suggests that an actionable exclusion fromparticipation in a federal
program or an actionabl e denial of federal benefits may not occur
apart froma showi ng of discrimnation. See 29 U.S.C. 8 794 ("No
ot herwi se qualified handi capped individual . . . shall, solely by
reason of her or his disability, be excluded fromthe participation
in, be denied the benefits of, or be subjected to discrimnation
under any program or activity receiving Federal financi al
assistance."). |If a doctor's decision not to treat the nedical
effects of a patient's disability, and transfer the patient
el sewhere, is based only on an unreasonabl e nmedi cal judgnent, it can

be argued that the denial of services to the patient is "solely by
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reason of her or his disability.” Id.

Mor eover, although | share the majority's concern about
undue interference with the doctor-patient relationship through
Rehabilitation Act clainms, | question whether clains such as Lesley's
pose that threat in one of its nost troubling forns -- the "battle of
experts" at trial requiring a factfinder to choose between a doctor's
and a patient's conpeting versions of the right treatnment. In
Bragdon v. Abbott, 524 U S. 624 (1998), the Suprene Court said that
the views of public health authorities have "special weight and
authority" in assessing the reasonabl eness of a doctor's actions.

Id. at 650. However, the Court also said that "[a] health care

pr of essi onal who di sagrees with the prevailing nmedical consensus may
rebut it by citing a credible scientific basis for deviating fromthe
accepted norm" 1d. In other words, when conpeting views exist side
by side at summary judgnent, with the plaintiff's experts
representing the prevailing practice and the defendant's experts
representing a contrary but reasonable view, the court may still

grant summary judgnent to the defendant w thout deciding who is
right. In nmy view, Lesley's evidence -- Dr. Mnkoff's testinony, the
MDPH Clinical Advisory, and the U S. Public Health Service guidelines
-- represents the "prevailing nedical consensus" that any |icensed
obstetrician is qualified to adm nister AZT. |1d. However, the expert

testinmony offered on behalf of Dr. Chie justifies summry judgnent by

-28-



providing a "credible scientific basis"” for Dr. Chie's deviation from
the accepted norm |d.
Al t hough | agree with the majority that Lesley’'s case is

unl i ke Bragdon v. Abbott, 524 U S. 624 (1998), because it involves a

doctor's concern about a potential threat to the health of his
patient rather than to his own health, this is still a denial of
services case. What is at issue here is not Dr. Chie's inproper

medi cal treatnment of Lesley -- the standard bad nmedi ci ne mal practice
claim-- but his decision not to treat her and instead to send her to
anot her health-care provider. Because | see the case in this way, |
do not share the mpjority's concern that we nust use this case to
announce a rule that will bar the federalization of state nedical

mal practice | aw and undue intrusion on the doctor-patient
relationship under the aegis of the Rehabilitation Act.

To be sure, rules are inportant in establishing the
paranmeters of litigation. But we should not establish rules
prematurely. W know that careful, case-specific judicial inquiry
has already helped to resolve difficult denial of treatnent clains.
One comment ator has noted that "Bragdon v. Abbott and the cases
i nvol ving pretextual referrals illustrate how the ADA can act as a
powerful limt on the ability of health care providers to refuse to
provide treatment to individuals with HV infection" and "send a

cl ear nessage to nedical and dental providers that refusals to treat
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are illegitimate and illegal."” Mary Crossley, Beconing Visible: The

ADA's I nmpact on Health Care for Persons with Disabilities, 52 Ala. L.

Rev. 51, 59 (2000). There nay or may not be a simlar need for a
l[imt on the ability of health care providers to refer disabled
patients el sewhere because of an unreasonabl e nmedi cal judgnment about
the medical effects of the disability, irrespective of pretext.?

This is not the case to decide that issue.

L St udi es showthat patients with H V soneti mes do not get the
care they need because doctors are reluctant to treat themfor a
vari ety of reasons. See Crossl ey, supra, at 59 n.40 (citing studies).
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